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CRIMINAL LAW (UNLAWFUL CONSORTING AND PROHIBITED INSIGNIA) BILL 2021 
Committee 

Resumed from 2 December. The Chair of Committees (Hon Martin Aldridge) in the chair; Hon Matthew Swinbourn 
(Parliamentary Secretary) in charge of the bill. 

Clause 2: Commencement — 
Progress was reported after the clause had been partly considered. 
The CHAIR: I draw members’ attention to a new supplementary notice paper of today’s date—SNP 51, issue 2. 
Hon MATTHEW SWINBOURN: Members may recall that when we were last sitting, Hon Nick Goiran asked 
about a number of issues and I agreed to take a look at them. One related to how many court outcomes there had 
been for charges and convictions under section 557K(4) of the Criminal Code. Based on information provided to 
me by the WA Police Force, I can advise that for the period from 2004 to 2021, a total of 31 prosecution notices 
have been issued. Some of those prosecution notices are likely to have contained multiple charges; however, the 
information currently available does not contain those particulars. Of those 31 prosecution notices, 16 convictions 
have been recorded, nine proceedings were dismissed and three matters are ongoing. 
Hon Nick Goiran also sought information on how many declared drug traffickers are in Western Australia. The 
member can appreciate that owing to the length of time that provision has been in operation, there are some issues 
with the certainty of this information in terms of its preciseness. However, I can advise the member that there have 
been 2 819 declarations made. This figure is made up of data collected from the District Court that goes back to 1999 
and data collected from the Magistrates Court and the Children’s Court from June 2000. To be clear, this means 
that some declarations may have been made before these times that have not been recorded. I also note that once the 
declaration is made by the court, a person is declared a drug trafficker for life. I suppose we can contemplate that 
some of those people may have passed away. 
Hon NICK GOIRAN: I thank the parliamentary secretary for taking up those matters and providing the information 
pertaining to the number of convictions, in particular, that have been obtained under section 557K of the Criminal Code 
and also the number of declared drug traffickers. Some questions arise from that, but we will not deal with them 
at clause 2; I will take them up at the relevant clause. Unless the parliamentary secretary has a concern, it seems that 
the best place to deal with them might be clause 6, “Terms used”, when we discuss the definition of “relevant offender”. 
By way of advance notice, that might be the place to take up the issue concerning declared drug traffickers. Otherwise, 
there is the unlawful consorting notice scheme set out in clause 9. 
For the time being, we are on clause 2. When we were last in session, on 2 December 2021, in response to my 
question about the period of time proposed by the government before the main operative provisions will come into 
commencement, I note from the uncorrected proof Hansard that the parliamentary secretary indicated the following — 

… there was a desire, out of an abundance of caution, to have some flexibility for the circumstances in 
which a very precise commencement day could provide operational difficulties for WA Police and those 
sorts of things. 

Can the parliamentary secretary indicate what those operational difficulties are? 
Hon MATTHEW SWINBOURN: We cannot point to any particular operational difficulties. As I indicated to 
the member, the provision was drafted out of an abundance of caution. Anything that I could say would simply be 
speculation at this point. 
Hon NICK GOIRAN: To conclude this point, at the time of drafting, out of an abundance of caution—I am now 
paraphrasing the government’s position—a choice was made to take the more flexible option just in case there 
might be some operational difficulties. As time has since passed, there have been no operational difficulties. That 
being the case, why can we not simply amend clause 2 so that the main operative provisions come in on the day 
after royal assent? 
Hon MATTHEW SWINBOURN: Hon Nick Goiran has not moved his amendment on the supplementary notice 
paper, but, to be clear, we cannot support it because it will create an operational difficulty for the Parliament in that 
we would have to recall the Legislative Assembly to deal with the amendment. That would delay the progress and 
commencement of the bill itself. In any event, we do not feel it is necessary to make that amendment because we 
have already made it clear that our intention is to commence the operative parts of the bill as soon as we are able 
to do so. 
Hon NICK GOIRAN: The government’s line of defence is now that it does not want to recall the Assembly. 
In fairness, that is not something to be treated lightly. It is an expensive exercise because, although the members 
of the Legislative Assembly continue to be remunerated irrespective of whether they are serving the people of 
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Western Australia inside or outside the chamber, as I understand it, there are some financial consequences for 
recalling the Legislative Assembly, at least in the staffing arrangements. It might be an interesting line of inquiry 
for the Standing Committee on Estimates and Financial Operations one day to find out exactly how much it costs to 
recall a house. Nevertheless, I take the point made by the parliamentary secretary. If the government’s line of defence 
is that the only reason it cannot support the main operative provisions coming into effect on the day after assent is 
that it would necessitate recalling the Legislative Assembly and perhaps that is not something the government wants 
to do or there are costs associated with it, then I can certainly understand the difficulty at the moment — 
Hon Matthew Swinbourn: By interjection, it is not the only reason, but it is a significant operative reason. 
Hon NICK GOIRAN: What are the other reasons? 
Hon MATTHEW SWINBOURN: I have already indicated to the member that we are going to commence the 
operation of this bill as soon as we can practically do so, which will be very quickly. Police are ready to go. There 
will not be a delay. In fact, if I could hazard a guess, it will happen before the year is out. There is no reason to put in 
the member’s amendment to give practical effect to the commencement of the bill because it is not going to be one 
of those situations in which it will not commence within 10 years. The issue of recalling the Legislative Assembly is 
significant, for any amendments to the bill, but it is not the only reason we would not support the proposed amendment. 
Hon NICK GOIRAN: What criteria will the government use to determine on which day the proclamation will be made? 
Hon MATTHEW SWINBOURN: It is when the police tell us that they are ready to go. 
Hon NICK GOIRAN: Have police already provided advice to government that they are ready to go? 
Hon MATTHEW SWINBOURN: Yes, member.  
Hon NICK GOIRAN: Again, this goes to my earlier point. It is nonsensical to just go around in circles and say 
that the police say they are ready to go, and I then say that we should make sure this commences the day after 
assent, and then the government says that it cannot do that because it wants to wait for proclamation, and I then 
say, “When will that be?”, and the government says, “When the police say that we are ready to go”, and then we 
come back to the same point again. The police say that they are ready to go. The bill is going to be passed today, 
parliamentary secretary. We already know that. The Leader of the House has issued one of her edicts, which come 
from time to time, so we know that this is going to happen today. According to the government’s schedule, the 
bill will be passed today, clearly unamended—we know that. That will be the case because the government is 
not willing to listen to reason. It is not willing to recall the Assembly, so the bill will be passed today. In a very 
short space of time—possibly today or tomorrow—the bill will be brought before the Governor for the royal assent. 
It seems then that there is no good reason why the operative provisions cannot commence the following day. The 
criterion is whether the police say they are ready, and they have already given advance notice to government that 
they are ready. 
Therefore, I am prepared to not move the amendments standing in my name at clause 2, based upon the advice 
that has been provided to the chamber by the parliamentary secretary this afternoon that the government intends 
for this bill to be proclaimed and operative as soon as police say so, and they have already provided advance notice 
that they are ready to go. There would seem to be no reason why, in actual fact, the proclamation could not happen 
this week. In any event, I think the parliamentary secretary might have mentioned Christmas as some form of 
deadline. It seems consistent with something I seem to recall the Attorney General having mentioned—that these 
provisions will be in place by Christmas and, if that is the case, the opposition is supportive of that. We still do not 
see any reason why the government did not originally draft the bill to make sure that this commenced within one 
day after assent. However, if it is the case that the parliamentary secretary is providing, on behalf of the government, 
an assurance to the Parliament now that if the bill is passed today, these laws will be in place and operational, with 
the exception of section 67, and the rest of the law will be in place before Christmas, then the parliamentary secretary 
can have the opposition’s support. 
Clause put and passed. 
Clause 3: Terms used — 
Hon NICK GOIRAN: Parliamentary secretary, the third clause in this bill deals with the common terms used across 
the six parts of the bill. A number of changes have been made here, compared with the bill that was before us a year 
ago in the fortieth Parliament. Some of the new terms are self-explanatory; for example, I can see here at clause 3 
that the government will insert a new term, “dispersal notice”, found at page 3, line 5. Another example is the term 
“insignia removal notice” on that same page at line 13. Those couple of examples that I have given in respect of 
clause 3 make sense because these are part of the novel scheme that the government is bringing in, as set out at part 3. 
But some of the other terms are not so obvious. Can the parliamentary secretary explain to us why it has been deemed 
necessary to use the terms “authorised officer”, “Indigenous person”, “prescribed” and “relevant service method”?  
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Hon MATTHEW SWINBOURN: I am advised that the previous term for “authorised officer” was “prescribed 
officer”. As a general point, all these changes were initiated by the parliamentary drafting office; they have not 
come about as a policy decision. They have been changed for the purpose of clarity rather than any substantive 
change to the meaning. I can be more specific in what was a “prescribed officer”. The explanation is that the 
Parliamentary Counsel’s Office wanted to avoid confusion over the term “prescribed” as opposed to “authorised”. 
Prescribed is normally related to regulating, so the view of Parliamentary Counsel’s Office is that “prescribed” is 
confusing and more clarity is provided by using “authorised”. All these things have been initiated by PCO. 
Hon NICK GOIRAN: The explanation provided for substituting the term “authorised officer” for “prescribed officer” 
makes a lot of sense, so I commend the drafters for that. Why has it been deemed necessary to insert the new term 
“Indigenous person”? 
Hon MATTHEW SWINBOURN: My advice is there is no substantive change, other than where the term used 
previously was “Aboriginal person or Torres Strait Islander person” in the text of the bill, it will now be defined 
as “Indigenous person”. PCO has lifted that term from the old bill and inserted a definition in this bill. The rest of the 
bill will now refer to an Indigenous person rather than an Aboriginal or Torres Strait Islander person. Clause 5(2) 
of the Criminal Law (Unlawful Consorting) Bill 2020 states — 

Without limiting subsection (1), a person is a family member of another person who is an Aboriginal person 
or a Torres Strait Islander (an Indigenous person) … 

That was how it was defined in the previous bill. I think PCO has lifted the term “Indigenous person” from that bill and 
included the definition in clause 3, “Terms used”, and then used “Indigenous person” consistently throughout this bill. 
Hon NICK GOIRAN: I can understand if it is just a case of moving it from one provision to another, and I support 
that. What is peculiar about this is if I reflect on the passage of the recent Children and Community Services 
Amendment Bill, the term “Aboriginal person or Torres Strait Islander” was used on many occasions and there 
was no proposal by government, with or without the advice of the Parliamentary Counsel’s Office, to specifically 
define that as “Indigenous person”. Hopefully, there are people within Parliamentary Counsel’s Office who are taking 
an active interest in the debate that we are having here, and I would like them to consider some of the inconsistencies 
that seem to appear here. The insertion of the definition here causes no trouble to the opposition, so the government 
has our support for that. 
I also draw the parliamentary secretary’s attention to line 29 on page 3, where there is a definition for the word 
“prescribed”. The parliamentary secretary indicated that the previous bill included the term “prescribed officer”; 
that was said, I think quite rightly, to be open to causing confusion, so we are now going to use the term “authorised 
officer”. Having done that, it seems a little unnecessary to then insert a definition for “prescribed”, because that 
would be the ordinary meaning of “prescribed”. Again, I hope that the drafters are considering this. If there is in 
fact a need to make any such definition, I would have thought the Interpretation Act might be the best place, if it were 
necessary to do that. But, again, even though it seems unnecessary, there is no objection on the part of the opposition. 
The last new term I have a question about is “relevant service method”. Why was it thought necessary to insert 
this new term? 
Hon MATTHEW SWINBOURN: The previous term was “prescribed service method”, so I think the same 
drafting issues arise as with the word “prescribed”, for similar reasons. As the member appreciates, he raised the 
Children and Community Services Amendment Bill, but there are different advisers here. Typically, the PCO does 
not sit at the table with us. Those are the explanations we are able to provide the member in the circumstances. 
Hon NICK GOIRAN: One term that has been retained from the 2020 bill is “Parliamentary Commissioner”, 
which means “the Parliamentary Commissioner for Administrative Investigations appointed under the 
Parliamentary Commissioner Act 1971”, otherwise generally known as the Ombudsman. Of course, this term is used 
extensively in this bill, as it was in the previous bill. On this occasion, it is in part 4 of the bill, dealing with which 
entity will be responsible for monitoring. What monitoring functions does the Ombudsman currently undertake?  
Hon MATTHEW SWINBOURN: I cannot give the member an exhaustive list but I can give him two examples. 
I think they were referred to in my reply speech as well. The Parliamentary Commissioner for Administrative 
Investigations has a monitoring function under the existing Telecommunications (Interception and Access) 
Western Australia Act 1996. In that regime, the parliamentary commissioner has a monitoring role to examine 
compliance with telecommunications interception legislation through interceptions and the preparation of reports 
to relevant ministers. The Ombudsman has a similar role under the Criminal Organisations Control Act 2012 that 
includes monitoring and reporting on the exercise of powers conferred on the Commissioner of Police and police 
officers under that act.  
Hon NICK GOIRAN: The parliamentary secretary said that the two examples were not intended to be exhaustive. 
The Ombudsman’s monitoring functions pertain to activities of the Western Australia Police Force, but does the 
Ombudsman also undertake monitoring functions of other agencies within government?  
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Hon MATTHEW SWINBOURN: We do not have those two bills before us to access, but in terms of the member’s 
direct question about whether it involves monitoring police, the answer on both bills is yes. We are not 100 per cent 
sure at this point in time whether that might include other agencies. 
Hon NICK GOIRAN: Perhaps I will rephrase it. The first answer is helpful. The point is that they are two examples 
of the Ombudsman undertaking a monitoring function that relates to WA police, so that is helpful. I want to know 
whether the Ombudsman undertakes monitoring activities, not necessarily in relation to those two pieces of 
legislation, of other agencies or are his monitoring activities limited simply to WA police? 
Hon MATTHEW SWINBOURN: The Ombudsman has a broad function to monitor across all government 
agencies. I think it is mostly complaint initiated, if I can call it that. As the member would be familiar, the Ombudsman 
has a range of powers under his act that enables him to engage with government agencies and things of that kind. 
Hon NICK GOIRAN: I am trying to distinguish between a monitoring role and a complaint-handling role. I agree 
with the parliamentary secretary that there is a broad function for the parliamentary commissioner to receive 
complaints on administrative decisions made across government, and he fulfils that role from time to time. I think 
he also has a function in respect of certain child deaths in Western Australia. He has a number of functions, but 
just with regard to the monitoring function, I am trying to ascertain whether he does monitoring activities only of 
WA police or whether he does that of other government agencies. 
Hon MATTHEW SWINBOURN: We do not have that advice at the table to confirm that for the member. 
Hon NICK GOIRAN: To the best of the chamber’s knowledge, on the best advice that can be provided at this time, 
the Ombudsman undertakes monitoring activities of WA police under the Telecommunications (Interception and 
Access) Western Australia Act and the Criminal Organisations Control Act, for example. With regard to 
telecommunications monitoring, it appears that the Ombudsman’s function is to ensure that the administrative 
processes of the law have been adhered to. I recall that, for example, certain warrants are required and that they are 
audited—the administrative functions are monitored—to ensure that there is compliance. But that is not the monitoring 
of the special powers that are used by police when they engage with residents of Western Australia in a face-to-face 
fashion; it is the monitoring of administrative processes. When it comes to the Criminal Organisations Control Act, 
what is the nature of the monitoring the Ombudsman undertakes to oversee the Western Australia Police Force? 
Hon MATTHEW SWINBOURN: I am advised that the monitoring role of the Ombudsman under the Criminal 
Organisations Control Act is substantially similar to what is being proposed in the bill, and that the proposed 
monitoring arrangements are essentially modelled in the COC act for the Ombudsman. 
Hon NICK GOIRAN: The parliamentary secretary has said that the monitoring activities that the parliamentary 
commissioner—otherwise known as the Ombudsman—is going to undertake under part 4 are similar to the activities 
that are undertaken under the Criminal Organisations Control Act. What quantity of matters are under the remit of 
the Ombudsman at the moment under the Criminal Organisations Control Act? Is he monitoring that on a daily basis? 
Is a large volume of work currently being undertaken by the Ombudsman?  
Hon MATTHEW SWINBOURN: It is effectively nil at the moment because no organisation has been declared 
under that act. 
Hon NICK GOIRAN: Chair, this is just unbelievable by the McGowan government. Here we go. The Leader of 
the House told us that this bill needs to be passed before the stroke of midnight today but now we find that, actually, 
the monitoring provisions of the Ombudsman are not even being used. The government used that as an explanation 
to members last week to say that we must use the Ombudsman—it is very important that we use the Ombudsman 
for this particular role because he is doing this with respect to another piece of legislation. Now we find out in 
clause 3 that it has never actually been used. It is a garbage argument for the McGowan government to say that the 
Ombudsman is the best person to oversee these monitoring powers for the Western Australia Police Force. Organised 
crime is involved here; there will be bikies involved and so on and so forth. There are some 46 organisations listed 
here in schedule 2. Apparently, there are 800 child sex offenders and, according to the parliamentary secretary, 
2 819 declared drug traffickers in Western Australia. All this volume of work will now go to the Ombudsman—
a person who, at the moment, is doing how much monitoring? Zero; absolutely none, with regard to this type 
of function. This just confirms the opposition’s point that the best organisation to oversee these powers is the 
Corruption and Crime Commission; it does this all the time. The Ombudsman does not do this at all. 
I hope the government seriously considers the very reasonable amendment that has been put forward by the 
opposition. For the benefit of other members, all that is being suggested is that we substitute the novice or apprentice 
monitor, the Ombudsman—and that is said with the greatest of respect for the Ombudsman, who is a tremendous 
individual with a massive workload and who deals with ordinary complaints across government—with the specialist. 
Who is the specialist in Western Australia for overseeing the police and police misconduct? It is the Corruption and 
Crime Commission. That is at the very heart of why it was established in the first place. It is nonsense for the 
Attorney General and the McGowan Labor government to insist that the generalist Ombudsman would be a better 
overseer than the specialist CCC. 
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I move — 
Page 2, after line 17 — To insert — 

CCC means the Corruption and Crime Commission established under the Corruption, Crime 
and Misconduct Act 2003 section 8(1); 

Hon MATTHEW SWINBOURN: It will surprise no-one that the government will not support this amendment. 
We have already flagged our reasons for not supporting it and we remain of the view that the Ombudsman is best 
placed. Reasonable minds will disagree on that point, but we are of the view that the Ombudsman is the appropriate 
body. I do not think I can add anything that would explain that any further or convince members opposite, so I do 
not intend to spend a long time mounting a defence of our position. 
Hon NICK GOIRAN: I call on members to support the amendment that has just been moved. I remind members of the 
New South Wales Ombudsman’s 2016 report upon which this government so heavily relies for this legislation. I note 
that at page 111 of The consorting law: Report on the operation of Part 3A, Division 7 of the Crimes Act 1900 it states — 

Consorting is a controversial offence as it involves ‘the criminalisation of ordinarily harmless and seemingly 
innocent behaviour in order to allow authorities to intervene at an early stage’ and attempt to prevent or 
reduce future offending. 

Given the controversial nature of this scheme, the probability of it being legally challenged, and the possibility of 
its misuse by police, it would be far more appropriate for the Corruption and Crime Commission, as the specialist, 
to hold the oversight function and to be substituted for the Ombudsman in part 4 of this bill, for the reasons I have 
just outlined. I also remind members that what the opposition is proposing is not without precedent. In fact, 
precisely the same circumstances unfolded when Parliament decided to make the CCC the overseer in part 2 of 
the Criminal Investigation (Covert Powers) Bill 2011. The same arguments applied with regard to that change. 
The Corruption and Crime Commission’s main purpose is — 

to improve continuously the integrity of, and to reduce the incidence of misconduct in, the public sector … 
That is found at section 7A(b) of the Corruption, Crime and Misconduct Act 2003. In exercising those powers of 
oversight and monitoring under part 4, the commission, by its very nature, is far more likely to pay close attention, 
take note of and respond appropriately to the possible misuses of the consorting law powers of WA police. I want 
to compare and contrast that to the role of the Ombudsman. The Ombudsman’s mission is to improve the standard 
of public administration. The focus of the Ombudsman is more likely to be on record keeping and efficient 
administration than on possible misconduct or abuse of powers. As was the case when arguments were made in 
favour of changing the covert powers bill, the Ombudsman already has a very broad range of responsibility across 
the whole range of public administration, as well as some very other important specific functions. As I understand 
it, and perhaps the parliamentary secretary can clarify for the record now, it is not the intention of the government 
to provide any extra funding to the Ombudsman for this new and crucial monitoring role. Certainly, there was an 
indication to that effect in the other place, and unless the government has changed its mind and decided to provide 
some funding, that might provide some comfort to members. But as was argued with the covert powers bill, the 
limited resources of the Ombudsman necessarily require him to determine how he will deploy those resources 
most effectively. In this chamber we will provide a mandatory monitoring requirement for him to inspect all police 
records pertaining to parts 2 and 3 of the bill. With that, evidently, it will be a drain on resources. I very much 
recommend that members give strong consideration to the amendment before the house, but before we vote, perhaps 
the parliamentary secretary could indicate whether any extra resources will be provided to the Ombudsman. 
Hon MATTHEW SWINBOURN: At this stage there is no allocation for the Ombudsman but it is open for, and 
we encourage, the Parliamentary Commissioner for Administrative Investigations to seek that additional funding. 
The commissioner has not finalised his resource and requirements and will be developing budget requirements 
in consultation with Treasury. I am advised that the parliamentary commissioner’s officers will make a budget 
submission in either the 2022–23 estimates or as a one-off funding, seeking approval by the Treasurer. That will 
be received by the Treasurer and given its considerations. Obviously, I am not making a commitment to do it right 
here on the floor of Parliament, but it will obviously be given a very good hearing. 
Hon NICK GOIRAN: I will conclude on this point. The situation is that we have a body, which is the Ombudsman, 
with no experience whatsoever with regard to monitoring these types of powers, and no extra resources provided 
by government for that task. We have that as one option proposed by the government, or we have the option proposed 
by the opposition, which is the specialist expert body, the Corruption and Crime Commission. I seek the support 
of members.  

Division 
Amendment put and a division taken, the Deputy Chair (Hon Peter Foster) casting his vote with the noes, with the 
following result — 
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Ayes (6) 

Hon Martin Aldridge Hon Nick Goiran Hon Neil Thomson  
Hon Peter Collier Hon Dr Steve Thomas Hon Colin de Grussa (Teller)  

 

Noes (19) 

Hon Klara Andric Hon Peter Foster Hon Shelley Payne Hon Dr Sally Talbot 
Hon Dan Caddy Hon Lorna Harper Hon Dr Brad Pettitt Hon Dr Brian Walker 
Hon Sandra Carr Hon Jackie Jarvis Hon Stephen Pratt Hon Darren West 
Hon Stephen Dawson Hon Alannah MacTiernan Hon Martin Pritchard Hon Pierre Yang (Teller) 
Hon Sue Ellery Hon Sophia Moermond Hon Matthew Swinbourn  

            
Pairs 

Hon Donna Faragher Hon Ayor Makur Chuot 
Hon Tjorn Sibma Hon Kate Doust 
Hon Steve Martin Hon Rosie Sahanna 

Amendment thus negatived. 
Hon NICK GOIRAN: I return now to the definition of “consort” found at page 2, commencing at line 20. It includes — 

to communicate directly or indirectly with the other person by any means (including by post, facsimile, 
telephone, email or any other form of electronic communication); 

It goes on to say — 
includes consorting with the other person, in any of the ways mentioned in paragraph (a) — 
(i) within this State; or 
(ii) outside this State (including outside Australia);  

At page 11 of its report titled Organised crime in Australia 2017, the Australian Criminal Intelligence Commission 
made the comments — 

The majority of serious and organised crime activities are enabled, to some extent, by the use of technology. 
Technology is attractive to criminals as it can provide anonymity, obfuscate activities and locations, and 
increase their global reach by connecting them to potential victims and information around the world. Using 
technology to commit crime is also significantly more efficient and less resource intensive than traditional 
methods of perpetrating crime. 

It goes on to say at page 12 — 
High-end encrypted smartphones continue to be preferred by serious and organised crime groups to reduce 
visibility of their activities to law enforcement. Multiple OMCGs and other serious and organised crime 
groups use encrypted communication devices and software applications such as Phantom Secure BlackBerry 
and Wickr as their primary means of communication, due to the content protection features available on 
these devices and applications. 
Increased availability and ongoing advancement of technology will continue to provide criminals with 
a diverse range of resources to conduct criminal activity and impede law enforcement investigations. 

The question I have is: what capacity will these proposed new consorting laws have to target new technologically 
advanced methods of consorting now available to organised crime syndicates? 
Hon MATTHEW SWINBOURN: If I understand what the member is asking about the capacity of the police 
under this bill, this bill is not facilitative of the police’s powers to intercept and obtain information; the consorting 
provision provides for a prohibition against that. The police will have all the capacity that they currently have under 
the relevant legislation. The member can appreciate that in terms of the detail that I could go into about what capacity 
police have, the sensitivity of that is such that the police would not like us and will not allow us to go into that on 
the very public floor of the chamber of the Legislative Council. But I can advise that the Western Australia Police 
Force is aware of various communication mediums that organised crime groups use and it seeks to exploit any 
opportunity to gather evidence of unlawful conduct. I do not know whether that quite answers the question, but the 
member can understand my caution in talking about the means by which police can find that evidence. 

Clause put and passed. 
Clause 4: Family member — 



Extract from Hansard 
[COUNCIL — Tuesday, 7 December 2021] 

 p6156b-6164a 
Hon Matthew Swinbourn; Hon Nick Goiran 

 [7] 

Hon NICK GOIRAN: Clause 4 deals with the definition of “family member”. Has it been modelled on any other 
definition? 
Hon MATTHEW SWINBOURN: The direct answer to the member’s question is no, it is not modelled on an 
existing provision. The term “lineal relative”, which is currently used for consorting provisions in the Criminal Code, 
was expanded, so that is where we have ended up. There has been some reflection on what the New South Wales 
Ombudsman said in their report regarding the term “family member” as it relates to Indigenous people. As the member 
might recall, there were some issues with the introduction of the consorting regime in New South Wales being 
targeted at that population. The Ombudsman’s report in New South Wales has dealt with that and that has had some 
impact on the inclusion in the definition of “family member” of the Aboriginal and Torres Strait Islander provisions. 
Clause put and passed. 
Clause 5 put and passed. 
Clause 6: Terms used — 
Hon NICK GOIRAN: At clause 6, again, some new terms have been introduced when one compares and contrasts 
the bill with its predecessor in the last Parliament. Why are we introducing the concept of a “named offender”? 
Hon MATTHEW SWINBOURN: My advice is that it relates to the person named in the consorting notice—that 
is, a “named offender”. It is being introduced now because the dispersal arrangements were not included in the 
previous bill. A dispersal notice does not have to apply to an offender but a person who is a member of the outlaw 
motorcycle gang—one of the named people—and they may not be an offender. It is being introduced now into 
this part of the bill so that there is a clear distinction between a consorting notice for the person who is the named 
offender and a dispersal notice that will name other people who the person might be in company with but they will 
not necessarily be offenders as such, just members of an outlaw motorcycle gang. 
Hon NICK GOIRAN: Is a named offender not always a relevant offender? 
Hon MATTHEW SWINBOURN: Yes, member. 
Hon NICK GOIRAN: I do not understand the previous explanation that a named offender might not necessarily 
be an offender. 
Hon MATTHEW SWINBOURN: I was relating it to dispersal notices, which have a named person, and consorting 
notices, which have a named offender. A named person is not necessarily a relevant offender because they may 
not have committed any offences. 
Hon NICK GOIRAN: Clause 6 states — 

named offender has the meaning given in section 10(b); 
Clause 10(b) states — 

the name of each relevant offender (a named offender) with whom the restricted offender must not consort; 
The parliamentary secretary conceded earlier that every named offender must be a relevant offender. I take the 
parliamentary secretary to the definition of “relevant offender”, which is a person against whom a conviction has 
been recorded. A named offender must always be an offender of some sort; it is not just any other person that the 
person has been told not to — 
Hon Matthew Swinbourn: I am advised, yes. 
Hon NICK GOIRAN: The concept of a named offender has the meaning given in clause 10(b) and that pertains 
to the content of an unlawful consorting notice. An unlawful consorting notice was part of the previous bill in the 
last Parliament. It is not necessarily a new provision, but it does not help us understand why the government has 
now introduced the new term “named offender”. 
Hon MATTHEW SWINBOURN: I am advised that the approach taken by Parliamentary Counsel’s Office is to 
distinguish between the relevant restricted offender, who is issued the notice, and the person who is on the notice, 
who is the named offender. There is a distinction between those two people because both of them, for the purposes 
of the definition, are a relevant offender. “Relevant offender” covers those two things: the person who is issued 
the notice and the person who is named on the notice. Therefore, this provision covers that. 
Hon NICK GOIRAN: How were those two different types of people described in the government’s previous 
proposal in the fortieth Parliament? 
Hon MATTHEW SWINBOURN: In the previous bill, the relevant offender was referred to as a convicted offender 
and the restricted offender was referred to as a restricted person. I think the member can now see the issue we have 
dealt with in the dispersal notice and why there has been a move away from the terms “convicted offender” and 
“restricted person”.  
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Hon NICK GOIRAN: I can certainly understand why parliamentary counsel has introduced “named offender” 
instead of “relevant offender”, and why “restricted person” has been changed to “restricted offender”, but what was 
the rationale or advice that suggested that “convicted offender” should become “relevant offender”? 
Hon MATTHEW SWINBOURN: The member is going to like this one. The term “convicted offender” here is 
a tautology; therefore, for the sake of clarity, we have moved away from that particular term.  
Hon NICK GOIRAN: I do like that! I wonder why it was not picked up in the last Parliament, but somebody has 
done some good work since then. Parliamentary secretary—I constantly want to refer to the parliamentary secretary 
as the parliamentary inspector; he would be a good parliamentary inspector! 
Hon Matthew Swinbourn: Thanks for promoting me! 
Hon NICK GOIRAN: I take the parliamentary secretary to the definition of “relevant offender”. It includes what 
I would describe as seven categories of persons—six are categorised in paragraph (a), and one is categorised in 
paragraph (b). For the present purposes, I draw the parliamentary secretary’s attention to paragraph (b) of the 
definition of “relevant offender”, which states — 

a person who is declared to be a drug trafficker under the Misuse of Drugs Act 1981 section 32A(1)(c); 
The parliamentary secretary indicated during our consideration of clause 1 that the police have some form of database 
that enables them to undertake a search to ascertain how many declared drug traffickers there are in Western Australia. 
The parliamentary secretary indicated to us that there is no register as such, but the police incident management system 
could be interrogated. Clearly, somebody has done that work since we last sat, because the parliamentary secretary 
kindly drew to our attention that, according to my notes, there have been some 2 819 declarations since 1999. The 
parliamentary secretary indicated that those declarations have been made by a combination of the District Court, 
Magistrates Court and Children’s Court. I am really testing my memory from earlier this afternoon. The parliamentary 
secretary also commented that that might not necessarily be the complete list. Why do we not currently know precisely 
how many persons have been declared to be a drug trafficker under section 32A(1)(c) of the Misuse of Drugs Act 1981? 
Hon MATTHEW SWINBOURN: When I referred the member to those figures, I indicated that we had got that 
figure from data collected from the District Court going back to 1990 and data collected from the Magistrates Court 
and the Children’s Court that went back to June 2000. I gave the rider that it was not a specific figure because of the 
length of time the provision has operated. It started in 1990, but, as the member appreciates, the electric transition 
of information for interrogation did not start in 1990 on our current computing systems. That is how we interrogated 
between when the issue arose from the member on Thursday and now, when it has arisen again, on Tuesday. To 
be more certain than that would require a significant amount of work that could not be completed. I do not think 
the member would ask for us to do that. 
Hon Nick Goiran: It will not happen; I understand that. 
Hon MATTHEW SWINBOURN: The member can understand why I gave that rider when I described it; I did 
not want to present to the member that it was an absolute figure and I am being up-front about it. 
Hon NICK GOIRAN: Absolutely. I thank the parliamentary secretary for that further clarification. I think I erroneously 
wrote on my notes that it was 2 819 since 1999, but I think the parliamentary secretary is saying that should be 1990. 
Hon MATTHEW SWINBOURN: That is right, yes. 
Hon NICK GOIRAN: Right. A proportion of that 2 819 came from declarations made in the Magistrates Court 
and the Children’s Court, and those records are relevant since June 2000. 
Hon MATTHEW SWINBOURN: That is correct. 
Hon NICK GOIRAN: Nevertheless, we are defining a relevant offender as a person who is declared to be a drug 
trafficker under section 32A(1)(c) of the Misuse of Drugs Act 1981. The point is that the people who will be entrusted 
to administer this law, WA police, do not know who those persons are. They know who 2 819 of them are, but 
they do not know who the persons in Western Australia who have been declared to be a drug trafficker under 
section 32A(1)(c) of the Misuse of Drugs Act 1981 are. Part of the reason they do not know that is, to the extent that 
there are records of that, those records are yet to have been interrogated by WA police. The police do not know who 
those people are. It appears their names are buried in some hard copy file. That is the brutal reality of it for WA police. 
It concerns me that there are declared drug traffickers in Western Australia and police seemingly have no idea who 
they are, yet we are asking them to ensure that these declared drug traffickers do not consort on multiple occasions. 
But they cannot do that if they do not know who they are. It appears that this information that has been provided to 
the house, the 2 819 declared drug traffickers, has come from the courts. Since we last sat, has an attempt been made 
to interrogate the police incident management system to ascertain how many declared drug traffickers there are? 
Hon MATTHEW SWINBOURN: Yes, an initial search was done by the WA police, and then we went to the court 
records to get a more fulsome answer for the member. 
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Hon NICK GOIRAN: Is that an indication that when WA police interrogate the police incident management 
system and try to ascertain who is a declared drug trafficker in Western Australia, the number of persons that the 
system tells them is a declared drug trafficker is fewer than 2 819? Therefore, quite appropriately and conscientiously, 
the government went to the courts and established a more fulsome number, albeit still incomplete. My question is: 
do the WA police now know who the 2 819 are?  

Hon MATTHEW SWINBOURN: I cannot give the member an answer about whether the two things are the same. 
The reason we cannot provide the member with information from police is that they were not able to get the data 
cleared through their structures in the time frame that we had available to us. We were able to get that information 
more quickly and readily from the courts, so that is how we obtained that information, rather than through the 
police. The member can appreciate that I am the Parliamentary Secretary to the Attorney General, not to the Minister 
for Police. That is not the foundation of the issue; I am just saying that in terms of who has carriage of this bill. 
We do have police advisers, but it is not a police bill; it is an Attorney General bill.  

Hon NICK GOIRAN: That explains where the information has come from. It was the most efficient approach to 
facilitate the obtaining of the information. Neither the Attorney General nor the Department of Justice will have 
the responsibility for making these laws a reality. The parliamentary secretary might recall from when we considered 
clause 2 that the criteria by which the government will determine when to proclaim these laws is when the police 
tell it they are ready. When they say they are ready, the McGowan government will race off and get these laws 
proclaimed. We will then be able to issue certain persons in Western Australia with these very important and severe 
restrictions—not all persons; only certain persons.  

Yet, WA police do not seem to know who some of the people are who have been declared a drug trafficker under 
section 32A(1)(c) of the Misuse of Drugs Act 1981. I continue to be concerned about that—that we are passing laws 
that will potentially have an impact on individuals when the WA police have no idea who they are. There seems to 
be a systemic problem with communication between the courts, police and the Department of Justice. That is an issue 
that somebody in government needs to fix. It might need to be a joint task force between the courts, police and Justice, 
but somebody needs to take this very seriously so that we can help our police officers, who have enough work to do 
without us making it more difficult for them by simply saying, “Guess what: we want you to go after these declared drug 
traffickers but we will continue to keep you blindfolded. We won’t tell you who they are; they are hidden in some 
documents in the courthouse.” I do not think that is acceptable. I anticipate that well-meaning individuals within the 
McGowan government do not intend that either, and I would like to think that somebody will do something about it. 

That takes me to the definition of “relevant offender”, which talks about indictable offences and the like. The 
parliamentary secretary will see that at page 7, line 5 we are introducing two new types of offence under clauses 25(2) 
and 42(1). Those two offences are included in this bill. In other words, we are saying that there will be a massive 
list of people whom we want the WA police to go after. We know there are approximately 800 child sex offenders 
to whom we want the police to consider issuing consorting notices. We know there are at least 2 819 declared 
drug traffickers whom we want the police to tackle. We know there are 46 gangs, referred to in the bill as identified 
organisations, that we want the police to go and tackle. In addition, at page 7, line 5 we are going to ask the police 
to tackle anyone who is an offender under clauses 25(2) and 42(1). Will WA police keep a register of such people? 

Hon MATTHEW SWINBOURN: That information will be recorded on the police’s incident management system 
so police will know who they are. 

Hon NICK GOIRAN: This is the tremendous IMS that we were just trying to interrogate for the drug trafficker 
provisions. The parliamentary secretary can understand the difficulty here if we are going to rely on a faulty 
product. I want to give the Western Australia Police Force the best tools to be able to fight these criminals, whether 
they are sex offenders, drug traffickers or members of an outlaw motorcycle gang—I do not really care. We are 
passing these laws and we want them to work, so let us make sure that WA police have the tools at their disposal. 
We are not going to try to invent a new system, like we are asking the Ombudsman to do to start monitoring these 
things, which he has never had to do before. The IMS seems to me to already be a flawed product. Why would the 
insertion of this data in the IMS now provide confidence for the number of offenders under sections 25 and 42 
when it currently does not work for section 32A of the Misuse of Drugs Act? 

Hon MATTHEW SWINBOURN: Just before question time, I do not know whether I gave the member the 
impression the IMS was a faulty product or he formed the view through some other issues he has come across with 
it. It certainly was not my intention to make that point about the extraction of information as a job lot for drug 
traffickers. That was not what I meant to get across. That information can be extracted. It is about the clearance of 
that data for release by police because the IMS obviously controls and has information that is not normally made 
available to the public for a variety of different reasons. Police will be able to enter these things into the IMS for 
particular individuals and that information will be recorded against them, including whether they have been convicted 
under proposed sections 25(2) or 42(1). It will also sit within those divisions that we talked about before regarding 
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who is responsible and who they know. These are police officers who work within those areas. We are not talking 
about the 7 200 police; we are talking about specialist police who work in that particular area. 

Committee interrupted, pursuant to standing orders. 

[Continued on page 6176.] 
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